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I. Introduction
Extradition law and process is the complex vehicle for the return by one state of accused or convicted fugitives from the criminal justice of another state. From an international law perspective, it is for the most part, a treaty matter bearing on the rights and duties of states and the emphasis is on inter-state cooperation, reciprocity and mutuality of obligations.' However, it is also part of the domestic criminal law process and as the result will be the potential or actual deprivation of the liberty or even the life of the fugitive, if the requesting state retains the death penalty, today extradition is seen as necessarily protecting the human rights of the fugitive.
The focus of this article is on the protection given to the fugitive by the double or dual criminality rule under the extradition law of Canada 2 Two major issues will be analyzed. Firstly, whether the crime for which
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the extradition request is made by the foreign state is an extraditable crime meeting the requirement of double criminality and secondly, whether the extradition judge in Canada is mandated to inquire into and seek evidence of the foreign criminal law.
II. Foundations of the Double Criminality Rule
It is a basic precept of extradition law, contained in many states' domestic extradition legislation and bilateral treaties, that there be the threshold requirement of double criminality. Under this rule, the offence for which the fugitive is sought must, based upon reciprocity, be one for which the requested state could in turn be able to make a request. It may be seen as being premised on the maxim nulla poena sine lege, or "no punishment without law". 3 As Oppenheim succinctly stated: "No person may be extradited whose deed is not a crime according to the criminal law of the state which is asked to extradite as well as the state which demands extradition".
4
Double criminality has nevertheless not been viewed as a principle of customary international law that is automatically part of domestic law. Rather, it is a creature of treaty and statute. One writer has argued that it "is not so much a rule of international law as a consideration based on policy and expediency". 5 Thus, the fugitive cannot raise double criminality as a bar to extradition if the applicable treaty or statute is silent. In Factor v. Laubenheimer, 6 There appears in the past to have been some confusion between the distinct principle of double criminality and that of the extraditable offence. Section 2 of the Canadian Extradition Act provides that an "extradition crime" is one that if committed in Canada or within Canadian jurisdiction would be one of the crimes listed in Schedule I of the Act. The majority of Canada's older extradition treaties which pre-date the new "no list" approach, to be discussed later, also have a schedule. Section 3 of the Act provides that where there is an inconsistency between the Act and the treaty, the treaty will prevail. In these schedule or "list" treaties, the approach can be said to be two-tiered. The first issue is whether the offence is listed or not in the treaty. If it is not, then extradition is not possible. On the other hand, if the offence is so listed, it is necessary to move to the second issue and consider whether double criminality exists. As will be developed later in this article, in the new treaties which adopt the "no list" approach, the principles of double criminality and duality of punishability are of primary importance. As one author has argued: "[tihe requirement of double criminality pro- 
III. Recent Trends
At the outset of this discussion, it must be mentioned that there is a recent trend in Canadian negotiation of new bilateral extradition treaties, as is evidenced by the treaties with France," India,1 the Netherlands, 3 the Philippines 4 and the United States of America, 5 which shows that Canada and other states are opting for the "no list" scheme. This determines extraditability on the basis of double criminality and a minimum punishability requirement rather than on an enumerated schedule of offences in the treaty. This approach will prevent outmoded lists and allows for more offences potentially to be extraditable. 16 However, it is still a requirement that the offence is criminal in both the requesting and requested states. The concentration is not on the strict denomination of the offence but upon the conduct constituting the criminal offence. The denomination or enumerative approach, may vary radically between countries and even between states in a federal 10 Bassiouni, supra, n. 1, at 322. There has been considerable debate as to the two potential ways to interpret double criminality. system such as the United States of America. The move of the "no list" approach is away from a rigid interpretation of extraditable offences within treaty schedules and the consequent emphasis is on the conduct of the fugitive.
IV. Canadian Jurisprudence Interpreting Double Criminality
The position long taken by Canadian courts has been that where there was an applicable schedule of offences appended to a treaty, it was not necessary for Canada and the requesting state to use the same terminology or denomination. The key factor appears to have been that the offender has committed what amounts to an offence in both states and that a prima facie case is established. In the Supreme Court of Canada decision in Cotroni v. AG. of Canada, 17 the court held that the test to be used is what is the essence of the offence. Accordingly, it does not matter that the specific indictment if it had been issued in Canada would have been under the Criminal Code or any other statute. There is consequently no requirement of exact identity between the offence charged in the requesting state and the Canadian offence. The emphasis is on the criminal conduct. Illustrative of this position is United States v. Smith, 8 where Justice Borins held that the conduct alleged against the fugitive is central to the hearing that results from the extradition request; that the inquiry is not focused on the legal framework of the requesting state, but rather the set of facts that constitute the fugitive's conduct must be fitted into Canadian criminal law in order to see whether an offence and if so, what offence is constituted under that law. Using this so-called "conduct test", it is not necessary to determine whether the requesting state can make out a prima facie case under its criminal law. The essence is the sufficiency of evidence in Canada. ' 9 This issue was brought before the Supreme Court of Canada once again in Washington v. Johnson 2° where the applicable treaty was the 1976 Extradition Treaty between Canada and the United States, which contained a list of offences. Justice Wilson, writing for the majority, 
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stated that the issue was whether the requesting state must establish that the offence charged in the requesting state is an offence in Canada or whether it is sufficient to show that the conduct charged would have amounted to a Canadian crime, listed in the treaty, if it had occurred in Canada. 2 ' The Court noted that Article 2 of the Treaty required a combination of extraditable crime and double criminality, with a minimum punishability of one year, and held that the double criminality rule looks to the conduct of the fugitive.2 As in the Cotroni2 and Smith2 cases the Court held that there is no need for exact identity in terminology nor for the elements of the crime to be the same in both states. This would as a practical matter be an impossible task to accomplish,25 even in two common law states with similar criminal systems. In McVey 11,26 Justice La Forest, speaking for the majority, clearly articulated the Canadian approach when he noted that in Canada the practice developed of giving the extradition judge the role of identifying the crime for which the fugitive was charged according to Canadian law. Thus, the crime as it is known in the requesting state is set out in the information and the arrest warrant and the extradition judge at the extradition hearing identifies the equivalent Canadian crime.
However, there was some controversy in recent Canadian jurisprudence as to whether the extradition crime had to be listed in the schedule of offences attached to an extradition treaty in the names under which it is known in the requesting state and Canada. An extradition crime may be broadly defined as an act of which a person is accused, or has been convicted of having committed within the jurisdiction of one state that constitutes a crime in that state and in the state where that person is found, and that is mentioned or described in an extradition treaty between those states under a name or description by which it is known in each state. Instead, the conduct test should be applied. The extradition judge "need only consider whether the evidence against the fugitive would justify a committal for trial if the 'conduct alleged' had been committed in Canada, and that conduct is a crime listed in the Treaty". 5 The Caro-Payan decision with respect to there being no need for an exact pairing of the constituent elements is non-controversial. However, most pertinent to this article is Justice Smith's underlying rationale which appears to have been that as long as the conduct would be criminal if committed in Canada, and if that conduct is a listed crime in a treaty, then there is no necessity for it to be also referred to in the treaty list under a name by which it is known in the requesting state. This view would appear to go against the grain of the La Forest text, that both crimes would have to be listed in the treaty before extradition could be granted. As this writer has commented elsewhere, however much assistance a doctrinal view may be, it is clearly not binding on the courts.-There is a good argument to be made that Article 2 (1) McVey I involved an extradition request for the offence of conspiracy to export high-technology equipment to the former U.S.S.R. and ten counts of making false statements to the United States Department of Commerce and the United States Customs Service to put such export into effect. The applicable 1976 Extradition Treaty did not list this making of false statements as an extraditable offence. However, the extradition judge was of the view that he could commit the fugitive for the purposes of extradition because firstly, the conduct of the fugitive would if done in Canada have constituted the crime of forgery under the Canadian Criminal Code, 3 7 and secondly, because forgery is listed in the 1976 treaty. McVey's conduct did not constitute forgery in the United States. The extradition judge rejected the argument that it was necessary for the crime to be listed in the treaty under the name by which it is known in the United States. This decision was reversed upon habeas corpus which was subsequently upheld by the British Columbia Court of Appeal.3 The Court of Appeal interpreted the Johnson case to mean that double listing was essential, referring also to the passage from the La Forest text. 9 None of the earlier cases, apart from Caro-Payan and Golitschek, bear directly upon the McVey case, in that in the Smith case murder and manslaughter, the names by which the fugitive's conduct was classified respectively in the United States and Canada were both contained in the treaty list. In Johnson, the Supreme Court was concerned with the question of whether the crime for which the fugitive was sought would be a crime contained in the treaty list by a name known under the criminal law of Canada. The difficult question is to decide what construction must be placed upon Article 2(1) of the treaty which provides:
A different view was taken by
Persons shall be delivered up according to the provisions of this treaty for any of the offences listed in the Schedule annexed to this Treaty, which is an integral part of this Treaty, provided that these offences are punishable by the laws of both Contracting Parties by a term of imprisonment exceeding one year.
When the wording of this Article is examined closely, it is apparent that it can be divided into two parts. Firstly, the person shall be extradited according to the provisions of the treaty for any of the offences listed in the Schedule and secondly, that the listed offences must be punishable by the laws of both contracting parties by a term of imprisonment of no less than one year. As indicated above there is agreement that there is no need for the denomination of the offence to be the same in both states and neither does the scope of liability need to be co-extensive. The criminality of the conduct in both states is the keynote. The intention of the parties to the treaty was to extradite on the basis of reciprocity and the second part of Article 2(1) should be read in this light. There must be a fair and liberal interpretation of extradition treaties that will not unduly narrow the operation of the Treaty. It is submitted that the term "offences" in Article 2(1) should be read to mean "conduct" and any "conduct" listed in the Treaty should be extraditable, provided it meets the two part test contained therein. This would fit well with the analysis of Neilsen, McCafferiy" and CaroPayan.4 2 It should also be recognized that Article 9(3) of the 1976 Treaty provides that there is to be "such evidence, as according to the terms of the requested state, would justify his arrest and committal for trial if the offence had been committed there..
. ." This is an important safeguard for the fugitive. The basis for these Articles is found in section 18 of the Extradition Act. Double criminality interfaces with the principle of specialty. This principle holds that a person extradited shall not be tried or punished in the requesting state for an offence other than that for which extradition was granted. 43 It is linked to the rigid approach of non-extradition exhibited by the Court of Appeal in McVey II. However, if a rigid technical interpretation is made of Article 2(1) of the 1976 Treaty, it would result in complex difficulties concerning criminal conduct. The Court of Appeal held that as McVey's conduct would not be prosecuted as "forgery" under the U.S. Code and other legislation, this would result in a violation of the specialty principle." This type of analysis seems artificial and would defeat the purpose of the Treaty, which is reciprocity and recognition by both states of the fact that the alleged conduct is criminal. The emphasis must lie on the conduct for which extradition was granted and not upon the denomination; unrelated offences allegedly committed before the extradition took place are not included.
The Supreme Court of Canada in McVey II noted that the Court of Appeal considered itselfbound by Johnson, although the latter conceded that the facts were the reverse. In Johnson, the issue was that the requesting state had to establish that the crime for which the fugitive was wanted would constitute a crime listed in the treaty according to the law of Canada. Justice La Forest, speaking for the majority, found that the Court of Appeal in coming to its decision "was obviously affected by a reference to the definition of extradition crime in [his] text... which had been cited by Justice Wilson [in Johnson]". He went on to note, as has been argued earlier in this part, that the definition in a book is not a substitute for the Extradition Act itself, and it should be added, the Treaty. The definition in the text was, he stated, meant to be "a broad description viewed from the perspective of the whole of the extradition process" and not to be used in lieu of the Act itself. He, therefore, dispatched with a requirement for double listing.
In sum, the McVey II Court held that what must be established is that the conduct of the fugitive would, if it had occurred in Canada, constitute a crime listed in the Treaty according to a name by which it is known under the law of Canada. Justice La Forest concluded that "[t]he issue is not whether the crime charged is called forgery or not in either country, but whether the conduct charged can fairly be said to fall within the expressions 'forgery' and 'conspiracy' in the treaty". With respect to specialty Justice La Forest alludes briefly to the fact that under Article 12(1) of the 1976 Treaty, the fugitive may only be prosecuted by the requesting state for the offence for which extradition is made. He states that "... the identity of that offence can be determined by reference to the text of that law supplied with the requisition".4 The appeal was allowed and the order of committal of the extradition judge reinstated.
The Supreme Court's decision in McVey II is to be applauded. Even though the 1991 Protocol to the 1976 Treaty has adopted the no-list approach and applies to all extradition requests between Canada and the United States made after its entry into force, even where the criminal conduct took place before that date, the decision is of critical importance to the interpretation of those treaties that retain the schedule of extraditable offences.
V. Evidence of Foreign Law
The extradition judge is not mandated under the Extradition Act to consider the foreign law. It is the role of the executive, in the person of the Minister of Justice that has that task. In McVey II Justice La Forest stated that it is not unreasonable for the Minister to rely on the material supplied by the requesting state with the requisition as proof of the foreign law. This is supported by similar acceptance by the Supreme Court in Johnson and by the House of Lords in Government of Belgium v. Postlewaite.4 It should also be noted that under section 22 of the Act the Minister may at any time refuse to surrender the fugitive and order her discharged. As Justice La Forest noted, the Act "does not deal with proof of foreign law at all". 41 In his opinion to require proof of foreign law in an extradition proceeding would serve no useful purpose and would seriously impede the effective cooperation of the two states in the repression of criminal conduct.' 8 This is in acccord with the view expressed in Argentina v. Mellino" 9 that the function of the extradition hearing and the role of the extradition judge is a modest one, albeit of critical importance to the fugitive. The extradition judge has to determine whether there is sufficient evidence of an extraditable offence, based on the criminality of the conduct. As was held in Canada v. Schmidt:50
The hearing thus protects the individual in this country from being surrendered for trial for a crime in a foreign country unless prima facie evidence is produced that he or she has done something there that would constitute a crime mentioned in the treaty if committed here.
Recently, Lord Acker in the House of Lords decision in R. v. Governor of Pentonville Prison, ex parte Sinclair 51 stated in a similar vein that an extradition judge "has important but very limited functions to perform".
The concern here as expressed in McVey II is that it would put into question the good faith or competence of the foreign requesting state to doubt that the crime does not exist under the foreign law, 52 when most treaties including the 1976 Canada-United States Treaty provide that the request be accompanied by the pertinent text of the criminal law of the foreign state, describing the offence and prescribing the requisite punishment, as well as the warrant of arrest issued in that state.
In the previous section on double criminality, it was seen that the Canadian extradition judge is concerned with the criminality of the conduct, if it had occurred in Canada. The Canadian court deals with the criminal offence under Canadian law. In McVey II, Justice La Forest stated that he could not see how the proof of foreign law would advance the purpose of the extradition hearing and that to require evidence beyond the documents currently supplied with the request could cripple the extradition proceedings." He viewed it as unthinkable that the states parties would have contemplated this when they entered into the treaty relationship. In a pragmatic way he states that "[tihe criminal community would certainly welcome the need to prove foreign law. Flying witnesses in to engage in abstruse debates about legal issues arising in a legal system with which the judge is unfamiliar is a certain recipe for delay and confusion to no useful purpose, particularly if one contemplates the joys of translation and the entirely different structure 52 Supra n. 50, at 516. 53 Supra n. 7, at 528. He notes the exception of political offences that may be expressly assigned to the judge.
of foreign systems of law"." Support for this position may be found in In re Neilsen" where Goff L.J. in the Divisional Court stated that the proceedings "do not involve any consideration of foreign law at all"," and in Sinclair where Lord Acker stated poignantly that: 67
Your Lordships are concerned with the construction of an Act passed over a hundred years ago. I cannot accept that the legislature intended that it was to be part of the function of the police magistrate to preside over lengthy proceedings occupying weeks, and on occasions months, of his time hearing heavily contested evidence of foreign law directed to whether there had been due compliance with the many and varied obligations of the Treaty. The inconvenience of such a procedure is well demonstrated by the current litigation.
VI. Conclusion
The conduct test coupled with a dual punishability requirement is the most practical and appropriate mode of determining the extraditable nature of the offence. In list treaties, unless so provided in the treaty, double listing of the offence should not be required. The focus is on the legal framework of the forum state and proof of the requesting state's law is not required beyond the documents supplied with the requisition. This is in keeping with inter-state cooperation in criminal matters and also adheres to the protection of the individual fugitive's interests.
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